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EVIDENCE CONS]DERED

The Board of Appeal-s has considered aIl of the evidence pre-
sented, including the testimony offered at the hearings. The
Board has afso considered all of the documentary evidence intro-
duced into this case, ds well as Employment Security Administra-
tion's documents in the appeal file.

F]NDINGS OF FACT

The Claimant worked for Ken and Ray's Service Center from ApriI
of 1980 through June of 1980. He earned $2,816.53 delivering
typewriters for Ken and Ray's on a piecework basis.

The Claimant initially found this job by responding to an ad in
the newspaper asking for a deliverer of office machines. Accord-
ing to the dd, this was a part-time job with a minimum guaran-
teed income of $20.00 Per day.

The Claimant worked und.er the direction of appellant delivering
repaired office machines to their customers. The Claimant was
given a list each day of customers. He had to make pick ups and
deliveries at each of these addresses. The appellant prepared
the Iist on the appellant's own stationary. The price for the
delivery of each item was set by the appellant. The general
route for the deliveries was set by the appellant, but the exact
route folfowed was at the discretion of the Claimant. At the end
of each day, the Claimant was required to bring back the
machines requested and the receipts collected'

The Claimant did not give his own receipts for office machines
pi-cked up at the appellant's ptace of business. He did not
tollect money on his own behalf, nor did he sign receipts on his
own behalf when he picked up the machines or delivered to
customers ' premises. When he did sign receipts, he signed them
on behalf of Ken and Ray's Service Centerr not on behalf of
himself.

The delivery of repaired office machines is part of the business
of the appellant. Delivery is an advertisd service of the
appellant.

The Claimant also performed some services for the appellant by
calling overdue accounts in an attempt to obtain an agreement
for collection of these accounts. He received no remuneration
for this, unless the collection resulted in an additional deliv-
cry, for which he was paid the usual delivery pay'

The Claimant had delivered items for a Richmond. Virginia firm
on a salaried basis in the past. Since his empJ-oyment at en and
Ray's Service Center, he ha5 delivered items for other firms on

an hourly basis. The claimant has never held himself out to the
public as a delivery service, nor has he ever, in fact, operated
a delivery service for anyone -

The appellant did not complete tax forms, nor did it deduct
taxes, social security or olhe. deductible items from the Claim-
ant, s total remuneration. This was done in the belief that the
claimant was an independent contractor, not an employee. Of th?
total- remuneration piiO to the Cl-aimant for services during this



period, a certain amount was attributabl-e directly to gasoline
expenses incurred by the Claimant in the course of his deliver-
ies. The exact amount is unknown.

CONCLUSIONS OE LAW

The Claimant performed services in employment within the meaning
of Secti-on 20 (q) (6) of the Maryland Unemployment Insurance Law.

Under that Section of the Law, services performed for an indivi-
dual- for wages or under any contract of hire shall be deemed
employment, irrespective of whether the common Iaw relationship
of master and servant exists, unless all three of the following
factors are found. First, the individual performing services
must be free from.. control or direction on the part of the
employer. Second, the service must be either outside the usual
course of business for the employer r or it must be performed
outside of aII the places of business of the employer. Third,
the individual- must be customarily engaged in an independently
established trade, occupation, profession or business of the
same nature as that j-nvolved in the services in question. A11
three of these conditions must be met. Warren v. Board of
Appeaf s, tvtaryl and Department of trmpl oyment Security, 226 Md. 1
(1961); BIue Bird Cab v.
Security, 251 Md. 458 (1968)

In this case, the appellant has failed to meet any one of these
three tests. The appellant clearly had control or direction over
the Claj-mant's activities. He was required to report at a
certain time each duy; he was required to deliver to certain
addresses on each day; and remuneration was set by the appel-
lant. In addition, the services performed by the Claimant were
part of the usual course of business for the appellant. The fact
that the service was performed outside of the place of business
of the appellant is irrelevant here, since the service in
question was a deli-very service. FinaIly, there is no evidence
whatsoever that the Claimant was customari-Iy engaged in an
independently established trade or occupation The Cl-aimant had
never delivered for any other customers or employers on any
other than an hourly basi-s.

The fact that the appel
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The Board finds, however, that some of the remuneration received
by the Claimant was for expenses incurred in the course of his
employment. under section 20 (n) of the Law, such expense remun-
eration is not wages within the meaning of the Maryrand unemploy-
ment fnsurance Law. Therefore, the Board is remanding this case
to the Claims Examiner for a determination of the amount of
covered wages received by the claimant during the period in
question. In making this determination, the Claims Examj-ner
should deduct any money paid to the Claimant' which is attribut-
able solely to his gasoline expense. In making this calculation,
the Claims Examiner should note that the burden of proof is upon
thq appellant to establish which part of that remuneration wassoleIy due to gasoline expenses.



DECI S I ON

The Claimant was employed by Ken and Ray's Service Center within
the meaning of Sections 20 (q) and 3 (b) of the Maryland Unemploy-
ment Insurance Law. His wages should be considered covered wages
and included in the calculation of his eligibility for unemploy-
ment insurance benefits.

The decision of the Appeals Referee is affirmed.

This case is remanded to the Claims Examiner for a cafculation
of the wages paid in covered employment. In making this calcula-
tion, the Claims Examiner should deduct from the total remunera-
tion the amount which the appellant can show to be due solely to
gasoline expense reimbursement.

K:W
raf
DATE OE HEARING: October 22, 1981

COPIES MAILED TO:

CLA]MANT

EMPLOYER

UNEMPLOYMENT INSURANCE BALTIMORE

/l 
*, h), !or,"i.
una].rman


